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IN THE

United States Circuit Court of Appeals,

NINTH CIRCUIT.

Marie E. Chauche, Executrix etal,\

Plaintiffs in Error,

^^-
I No. 264.

A. S. Pare,

Defendant in Error.

Brief for Plaintiffs in Error.

Stalement of the Case.

(For convenience tlie parties are hereinafter re-

ferred to as they were designated in the lower Court,

plaintiff and defendants.)

'J'he original declaration in this action was filed on

August 7, 1891. The plaintiffs named in the original

declaration were Dominique Lille, to whom the let-

ters patent sued upon had been granted, and Antoine

S. Pare, who was alleged to have acquired an interest

in the patent. The two plaintiffs were alleged to be

" the sole and exclusive owners " of tlie patent sued

upon (Record, pp. 1-4.)



To this orf^inal declaration the defendant pleaded

specially a complete transfer by Lille to Messrs.

Toulouse & Delorieux, of San Francisco, on July 28,

1891, before the commencement of tliis action, of the let-

ters patent sued upon, to<!;ether with all damages and

causes of action which had tlieretofore accrued on

account of any infringement of said letters patent

(Record, pp. 7-9). This plea was overruled with leave

to the defendant to answer (Record, p. 12). The de-

fendant then answered, denying generally and

specifically each allegation of the complaint.

The trial which followed resulted in a verdict for

plaintiffs for ^125 damages, and judgment was

entered accordingl3^

A motion for new trial was then made and granted.

After the first trial and before the commencement of

the second one, the defendant Adrien G. Chauche

died, and on motion the present defendants, Marie

E. Chauche aud Jean Chaix, the executrix and ex-

ecutor of the estate of the deceased defendant, were

substituted as parties defendant.

An order dismissing the action as to the plaintiff

Lille was subsequently made on motion of the attor-

ney for plaintiffs (Record, p. 20), and an amended

declaration was filed by Antoine S. Pare, as the sole

plaintiff and as the sole and exclusive owner of the

patent sued upon (Record, pp. 21-24).

The second trial followed and resulted in a verdict

for the plaintiff, Antoine S. Pare, for one dollar dam-

ages, and judgment was entered accordingly. After

due proceedings had the writ of error herein after-

wards issued.



The patent sued upon was dated June 3, 1884. On

Ma3^ 22, 1885, Dominique Lille, the patentee, exe-

cuted to one Aime Pare, of California, a power of

attorney, by the terms of which the attorney in fact

was authorized:

(1.) To grant licenses in consideration of certain

stated commissions or fees, to he paid quarterl}'',

directly to Lille, or to be paid in portions, four-fifths

directly to Lille and one-fifth to the attorney in fact;

and,

(2.) To sell and transfer the entire patent at a

price and on conditions to be agreed upon and ap-

proved by Lille (Record, pp. 29-31).

Assuming to act under the power of attorney, Aime

Parp, the attorney in fact, on August 21, 1886,

attemptpd to execute to his brother, Antoine S. Pare,

the plaintiff, an assignment of the patent, but did not

execute the conveying instrument in the name of his prin-

cipal (Recoid. pp. 34-37).

No copy of the attempted assignment by the

attorney in fact to the plaintiff' was ever sent to Lille,

and tlie latter, after tlie date of the said attempted

assignment, still considered himself the owner of the

patent until July 28, 1891, when he duly executed a

full and complete convej^nnce of the patent and all

rights under it, including all rights of action on

account of prior infringements, to Messrs Toulouse

& Delorieux of San Francisco.

No money on any account was ever sent by the

Pare Brothers, or either of them, to Lille, either for

license fees or anything else, and if the so-called



assignment should be held to be a conveyance of the

patent the result would be that the Pare Brothers, or

A. S. Fare, would get the entire patent away from

Lille without ever paying him a penny therefor

(Record, pp. 48-49).

This action was cotnmenced on August 7, 1891,

about two weeks after tiie assig!iment from Lille to

Toulouse & Dehjrieux.

QUESTIONS INVOLVED.

The questions here involved are as follows:

(L) Whether the plaintiff, Antoine S. Pare, is the

owner of the letters patent sued upon, and could

therefore, under his amended declaration, maintain

this action.

(2.) Wliether an instrument purporting to convey

the title to letters patent, but void upon its face, can

be validated.

(3.) Whether if an assignment void upon its face

can be so validated, the correspondence in this case

between Lille and the plaintiff amounted to a ratifi-

cation of the attempted assignment,

(4.) Whether at the time of the commencement of

this action persons other than the parties to this

action were not the owners of the letters patent sued

upon, together with all causes of action for past in-

fringements, including the very one set forth in the

declaration.

(5.) Whether in an action at law against an ex-

ecutor upon a demand against the estate of a de-



ceased person for infringement of a patent, in the

Circuit Court of California, the plaintiff may testify

as to matters of fact which occurred before the death

of such deceased person, notwithstanding the pro-

hibition of Section 1880 of the Code of Civil Pro-

cedure of the State of California, and notwithstar.d-

ing Sections 858, 721 and 914 of the Revised Statutes

of the United States.

ERRORS RELIED UPON.

Errors are assigned in the record as follows:

1.

The Court erred in overruling the objection to the

following question, directed to the witness, A. S. Pare:

" Q. After this document was executed and de-

" livered to you, state what communication 3^ou had

" with Dominique Lille? " and in permitting the wit-

ness to testify as to facts which occurred prior to the

death of Adrien G. Chauche (Recoixl. p. 38).

The Court erred in overruling the objection to the

following question, directed to the witness, A, S. Pare:

'' Q. After this document was executed and de-

" livered to you state what communication you had

" with Dominique Lille?" and in permitting the wit-

ness to testify as to his communications with Domi-

nique Lille, for the purpose of showing the ratification

by Lille of the agreement between Aime Pare and A.

S. Pare (Record, p. 39).
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3.

The Court erred in overruling the objection to the

introduction in evidence of the letter from Pare to

Lille, dated Septennber 20th, 1886, and in admitting

the same in evidence (Record, p. 40).

The Court erred in overruling the objection to the

introduction in evidence of the letter from Lille to

Pare, dated December 28th, 1886, and in admitting

the same in evidence (Record, p. 42).

5.

The Court erred in overruling the objection to the

introduction in evidence of the letter from Lille to

Pare, dated October 21st, 1888, and in admitting the

same in evidence (Record, p. 44).

6.

The Court erred in overruling the objection to the

following question directed to the witness, A. S. Pare:

" Q. Had you any royalty, or had you and Mr.

" Lille a royalty established for these machines?'

And in permitting the witness to testify as to facts

concerning the fixing of royalities wliich occurred

prior to the death of Adrien G. Chauche (Record,

p. 47).

7.

The Court erred in overruling the objection to the

introduction in evidence of the bundle of letters



from Lille to Pare, marked "Plaintiffs' Exhibit G,"

and tiie bundle of letters from Pare to Lille, marked

" Plaintiffs' Exhibit H," and in admitting the same in

evidence (Record, p. 51).

The Court erred in sustaining tiie objection to the

following question directed to the witness, A. S. Pare:

'* Q. If it is a fact tluit you understood that you

" were the owner at that time, why is it that John L.

" Boone signed his name as ' John L. Boone, Attorney

" ' for Lille?'" (Record, p. 62.)

The Court erred in sustaining the objection to the

following question directed to tlie witness, A.S. Pare:

" Q. Mr. Pare, one of these letters, the one dated

'' December 20th. 1888, written by you to Mr. Lille,

*' says: 'As soon as the Court will have finally de-

" ' cided the validity of 3^our patent, I will pay you
'* ' the royalty upon all the machines sold by me.'

*' Why did you use the expression there, 'your patent,'

" in writing to Mr. Lille at that time, as late as the

" very last of 1888, more than two years after this

" agreement between 3^ou and your brother was
'' made?" (Record, p. 63.)

10.

The Court erred in sustaining the objection to the

following question, direr'ted to the witness, A. S. Pare:

" Q. I want to ask you if you gave this testimony
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'' at the formed trial, of which I speak: 'Q. If yon

' ' have any letter here which states that it is ac-

'' ' companied by copy of Exhibit B—that is, the

" ' contract between yourself and your brother

—

" ' please produce it? A. I have no such letter.'

" Did you give that testimony?" (Recofd, p. 64.)

11.

The Court erred in sustaining the objection to the

following question . directed to the witness, A. S. Pare:

"Q. 'Q. If you haveany letter there which statesthat

" ' any arrangement is made which contains condi-
"

' tions which are different from those offered

"' in the power of attorn e}'', please produce that? A.

" ' They ai-e exactly like the power of attorney.' Did
" you give that testimony?" {Record, p. 64.)

12.

The Court erred in sustaining the objection to the

following question, directed to the witness, A. S. Pare:

" Q. ' Q. Do you know whether there was ever a

''

' letter written to Mr, Lille, in which you enclosed a

" ' cop3^ of this agreement between j^ourself and your
"' brother? A. I don't think there was/ Did you
" so testify?" (Record, p. 65.)

13.

The Court erred in sustaining the objection to the

introduction in evidence of the original bill of com-

plaint in the case of Dominique Lille vs. Toulouse dt

Delorieux, filed February 9th, 1889, and the interlocu-

tor\" decree in the same case (Record, p. 66).
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14.

The Court erred in overraling the objection to the

following question directed to tlie witness, A. S. Pare:

" Q. Was the title to the patent presented to the

" Court, or passed upon, in that case?" and in per-

mitting the witness to answer said question as follows:

" A. No, sir" (Record, p. 88).

15.

The Court erred in sustaining the objection to the

introduction in evidence of the assignment from

Dominique Lille of letters patent No. 299,815 to Ber-

nard Toulouse and John Delorieux (Record, p. 89).

16.

The Court erred in overruling the objection to the

introduction in evidence of the agreement between

Aime Pare and A. S. Pare, marked " Plaintiffs' Ex-

hibit F," and in admitting the same in evidence

(Record, p. 90).

17.

The Court erred in permitting Mr. John L. Boone

to argue the case to the jury on behalf of the defend-

ants in error, against the objection of counsel for

plaintiffs in error, after the said John L. Boone had

twice testified as a witness in the case (Record, pp.

50, 90).

18.

The Court erred in giving the following instruction

during the course of the charge to the jury:

" Mr. Aime Pare made a conve3^ance purporting to
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convey to A.S. Pare, the plaintiff in this case, cer-

tain rights in that patent. That conveyance is also

in evidence. Standing by itself, it passed no inter-

est to Mr. A. S. Pare—standing by itself I repeat;

3'ou want to keep tiiat distinction in j'our mind.

That it conveyed no interest to the plaintiff in this

suit, standing b}^ itself, because it was not executed

as the law required it to be executed, the hiw hold-

ing it not to be the paper or instrument of Mr.

Dominique Lille.

" There have been also introduced in evidence ce

tain letters, which it is asserted. w^ere written by Mr.

Lille to the plaintiff in this suit. As far as the

title is dependent upon the papers themselves, 1 in-

struct you that the onh^ question of fact for you to

determine is whether Mr. Lille did or did not write

those letters, and did or did not send them to Mr.

A. S. Pare, the plaintiff in this suit. If you find as

a fact that he did write, and did send those letters,

then 1 instruct you that those letters connected with

the purported conve3^ance made by Mr. Aime Pare

to the plaintiff in this suit, under the power of at-

torne}^ of which I have spoken to you, constitute

a conve3'ance to the plaintiff in this suit" (Record,

p. 98).

19.

The Court erred in giving the following instruction

during the course of the charge to the jury:

" Further, as to title: It is asserted by the defend-

" ant in the suit that in a certain action brought in

" this Court by Mr. A. S. Pare, also the plaintiff in
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*' tliis suit, against Toulouse & Delorieux, tliat that

^' question of title was put in issue and litigated,

^' as well as that other questions in this case were

" put in issue and litigated. The judgment in that

^' case has been introduced in evidence. There are

" certain issuesthat appear from the papers in that case

'" to have been passed upon; the issue of the validity

" of the patent, the title of the patent in that action,

*' and the infringement by the defendants, Toulouse &
*' Delorieux. The judgment is presumptive evidence

*' that it was a judgment on ihe merits of the case,

''although it is a judgment of dismissal. In other

*' words, the presumption is that those [)ropositions

" were passed upon; and if they were passed upon to

" the extent that I am about to instruct you, the

"judgment is a bar to this action, and you will find

" for the defendant.

" In that suit there were a number of issues, as I

" have said, and from the judgment in the case it

*' does not appear which issue was passed upon.

*' Evidence has been introduced to show that only

"' one issue was passe<l upon (if any), and that that

" was not passed upon on the merits of the question.

" If the jury believe, from the evidence, that the

'' decree of dismissal, which was entei'ed in that suit

" of A. S. Pare vs. Joidouse S Delorieux, was entered

" by the consent of the parties to the suit, and upon

" tlie ground that the complainant did not have the

*' title upon which he could maintain an action in

*' his own name, for an infringement of the patent

*' sued upon; and if the jury also believe that the
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" machine wliich Adrien G. Chauche bad in his life-

" time, and wliich is now claimed to be an infringe-

" ment of the patent, was purchased by him of said

" Toulouse & Delorieux, then the jury must conclude

" that the said former decree of dismissal was a final

" determination of the title of Mr. A. S. Pare, and

" find for the defendant. On the other hand, gentle-

*' men of the jury, if you find, from the evidence,

" that the merits of the title were not passed upon,

" and that it was a consent decree, by stipulation of

" counsel, to be a mere change of parties in tha ac-

'* tion, that action being defective for want of proper

" parties—if you find that the dismissal was upon that

" ground, and that ground alone, I instruct you that

*' the judgment is no bar in favor of the defendant in

" this action " (Record, p. 99).

Of these assigned errors every one is material to

one or more of the questions involved in this case,

and will be relied upon here by the plaintiffs in

error, excepting the 17th,

The 1st and 6th involve the question whether the

plaintiff could properly testify as to matters of fact

which occurred before the death of the deceased de-

fendant against whom the demand had originally ex-

isted.

The 2d involves the question whether the so-called

assignment to plaintiff, void upon its face, could be

validated.

The 3d, 4th, 5th and 7th involve the question of

the admissibility of correspondence wholly irrelevant
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to^ the alleged assignment and not mentioning it, for

the purpose of ratifying it and validating it.

The 8th, 9th, 10th, 11th and 12tli involve the rejec-

tion of testimony which would have shown that no
attempt had been made to secure a ratification of the

void assignment, and that Lille was never informed

of the execution of the attempted assignment, and
that after the date of the attempted assignment the

plaintiff still continued to treat Lille as the owner of

the patent.

The LStli involves the rejection of testimony which
would have shown that the plaintiff, two and a half

years after the date of the attempted assignment to

himself, swore that Lille was still the owner of the

patent.

The 14th involves the admissibility of oral testi-

mony by the plaintiff to contradict a judgment in a

case in which he was the complainant, and in which

the title to this very patent was at issue—the said

judgment having been an unqualified decree of dis-

missal, because the complainant was not the proper

party to maintain the suit, because not owner of the

patent.

The 15th involves the rejection of testimony which
would have shown that at the time of the commence-
ment of this action neither Lille nor the plaintiff

had any title whatever in the patent sued upon, but

that the patent and the right to maintain the very

cause of action set out in the declaration had vested

in other persons.

The 10th involves the admissibility of an at-
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tempted assignment of the patent executed by an

attorney in fact in his own name and not in the name

of his principal.

The 18th and 19th present portions of the charge

to the jury, in which the Court instructed the jury

that the attempted assignment of August 21, 1886.

though void upon its face, yet, when taken in connec-

tion with tlie correspondence in evidence between

Lille and the plaintiff, if said correspondence was

genuine, constituted a conveyance of the iiatent to the

plaintiff.

ARGUMENT.

The original defendant in the action was Adrien G.

Chauche, and the demand upon which the action was

brought was against him. Before the second trial

and before the amended declaration was filed he died.

His personal representatives were substituted in his

place as defendants. At the second trial the plaintiff

was permitted to testify as to matters of fact which

occurred before the death of Adrien G. Chauche.

This testimon3^ was admitted subject to defendants'

objection and exception (Record, p. 38).

Section 1880 of the Code of Civil Procedure of

California, as amended in the year 1880, is as follows:

" The following persons cannot l)e witnesses:

"2 % * # # *

4 t O ^ ^ ^ gp ^

"8. Parties or assignors of parties to an action

" or proceeding, or persons in whose belialf an action

" or proceeding is prosecuted, against an executor or
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** administrator upon a claim or demand against the

*' estate of a deceased person, as to any matter of fact

*' occurring before the death of such deceased person."

This section has fi-equently been before the Su-

preme Court of the State, and under the rulings oi

that Court there can be no question that if this action

liad been in a State Court the testimony of the plain-

tiff would have been rejected.

Blood vs. Fairhaiiks, 50 Cal., 421.

Moore vs. Schofield, 96 Cal., 486,

Public policy caused the enactment of the Califor-

nia statute above cited. It is not simply because the

persons disqualified by the statute are " i^arties" or

'' interested" in the litigation that they are forbidden

to testify. An "assignor of a party" cannot be said

to be a party or to be a person interested in the liti-

gation, and yet such an assignor is within the inhibi-

tion. The object of the statute was to pievent the

then existing evil practice of asserting fraudulent de-

mands against the estates of deceased persons. It is

one of the cases in which "tlio law of the State shall

" be the rule of decision" under Section 858 of the

Revised Statutes. That section is as follows:

" In the Courts of the United States no witness

'' shall be excluded in any action on account of color,

" or in any civil action because he is a party to or in-

'' terested in the issue tried: Provided, that in actions

" by or against executors, administrators, or guar-

" dians. in which judgment may be rendered for or

" against them, neither party shall be allowed to
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" testify against the other, as to any transaction with,

" or statement by, the testator, intestate, or ward,

" unless called to testify thereto by the opposite

" party, or required to testify thereto by the Court.

" In all other respects, tlie laws of the State in which

" the Court is lield shall be the rules of decision as

*' to the competency of witnesses in the Courts of the

" United States in trials at common law, and in

" equity and admiralt3^"

It has been held that the question of a wife's com-

petency to testify for her husband, a pure question of

public policy, is not afJected by this section.

Lucas vs. Brooks, 18 Wall., 453.

Wooster vs. Hill, 22 Fed. Rep., 832.

So as to the testimony of physicians.

Co7in. Ins. Co. vs. Trust Co., 112 U. S., 254.

But if it be held that the disqualification of parties

and their assignors by the California statute is one

which has been swept away, as to the Federal Courts^

by Section 858, and that the latter section itself fur-

nishes tiie rule, then under the latter section the

plaintiff in this case should not have been allowed to

testify.

The language of Section 858 is substantially that of

the Act of March 3, 1865. That Act was before the

Circuit Court of Massachusetts in 1868, in a case

wherein the complainant made application to the

Court that she might be required to testify on her

own behalf as to transactions with, or statements

by, the testatrix whose personal representatives were



the respondents in the suit. The Massachusetts

statute upon the subject, as substantialy quoted in the

opinion of Justice Clifford, \va.s in the essential

feature similar to the California statute. The Court

says:

" Wlierean executor or administrator is a party, the

" other party, under the law of the State, cannot be ad-

" mitted to testify in his own favor unless the contract

" in issue was originally made with a person who is liv-

" ing and competent to testify, and this Court decides

" that in such a case the Court will not pass an order

" in a controversy respectino^ property, requii-ing the

" living party to testify in his own favor to any trans-

" action witii, or statement l)y, the testator or testa-

" trix, intestate or ward, as the case may be."

RoUnson vs. Mandell, 3 Cliff., 169.

20 Fed. Cas., 1027-1031.

It is to be observed that the case above cited was
not an action at law. That it was a suit in equity,

makes it a doubly strong case in point upon the ques-

tion here before the Court.

In a suit by an administrator the defendant was

held to be disqualified by Section 858.

Rhode Island Co. vs. Hazard, 6 Fed. Rep., 119-

125.

The testimony of a party to the issue is excluded

by the section.

Berry vs. Sawyer, 19 Fed. Rep , 289.

Mutual Life Ins. Co. vs. Watson, ^0 Fed. Rep.,

653.
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The ruling&.of the Court to which the 8th, 9lh, and

13th exceptions were taken were erroneous (Recorch

pp. 62, 63, 65). Either the plaintiff, under his

amended declaration, was sole oiuner of the patent sued

upon from and after the date of the attempted assign-

ment of Au*i,ust 21, 1886, or else he had no standing

whatever in the action. It was upon the theor}^ that

he became such sole owner by virtue of that attempted

assignment and the correspondence with Lille which

followed that the case was tried. It was upon that

theory that the action was dismissed as to Lille. Th».

question of title was at issue. Tlie attempted assign-

inent and the subsequent correspondence had been

introduced for the avowed purpose of showing title

to be in the plaintiff'. Either he was the sole owner

of the patent by virtue of the attempted assignment

and the subsequent correspondence, or else he had no

title and could not maintain the action, and the de-

fendants were entitled to a verdict. Whether or not

he had so become owner of the patent was the very

question at issue before the jury.

[[, then, the plaintiff's attorney, on June 5, 1892,

nearl}^ six years after the date of the attempted as-

signment to the plaintiff', in a letter receipting for a

payment collected on account of an alleged infringe-

ment of the patent, signed himself '' John L. Boone,

" Attorney for Lille,'" instead of "John L. Boone, At-

" torney for Pare," it was material to the mooted

question of ownership for the plaintiff to explain, if

he could, why the attorney did so. Because the plain-

tiff' had just testified (Record, top of page 62) "These
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" letters were sent by Mr. Boone, as my attorney, hy my
" direction, and with my knowledge and consent.'' If the

plaintiff was, as he now for the'purpose of maintain-

ing this action sa3\s he was, the sole owner of the

patent, why did he direct Boone to sign himself

"Attorney for Lille''?

And if the plaintiff became sole owner of the patent

in 1886, why, in 1888, did he say in a letter to Lille,

" As soon as the Court will have finally decided the

'' validity of YOUR PATENT I will pay you the

" royalty upon all of the machines sold b}' me"

(Record, p. 63)?

And if the plaintiff was entitled to maintain this

action as sole owner of the patent and of all the rights

and privileges secured thereby, by virtue of the

'instrument" of 1886, as he alleges in his amended

declaration (Record, pp. 22-23), why in February,

1889, did he verify a complaint in which it was al-

leged that Dominique Lille was the owner of the patent

(Record, p. 65).'*

The testimony which the Court rejected on these

three occasions last above I'efei'rod to was in each in-

stance relevant to the very question at issue, and was

competent and material to show the plaintiff's knoiwl-

edge that he was not the owner of the patent. The

Court had excluded the so-called assignment of 1886

as not properl}' executed (Record, p. 33), but had in-

timated that its defects might be cured by evidence

of its ratification by Lille. The plaintiff had then

introduced his correspondence with Lille for the

avowed purpose of showing such ratification. But
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nowhere in that correspondenee had it been shown

that Lille was even informed of the attempted assign-

ment or that a copy of it was ever sent to him, or that

he supposed that he had parted with his title to the

patent, or that he ever considered the plaintiff any-

thing more than his mere licensee. In the light of

these facts how could it have been " irrelevant " or

" immaterial " to show by the acts and declarations

of tiie plaintiff himself that his assertion of title in

himself was not true?

The Court admitted the attempted assignment of

August, 1886 (Record, pp. 34, 89-90), in connection

with the correspondence between Lille and the plain-

tiff, against tlie defendant's objections, and allowed

them to go before the jury as proof of a valid snle and

transfer of the patent from Lille to the plaintiff.

The rulings in this connection are assigned as error

in Specifications 2 and 16.

The point which we here urge is that an instrument

purporting to convey the title to letters patent, but

absolutely void upon its face, and itself inoperative as

a conveyance, because not executed as the law re-

quires such an instrument to be executed, cannot be

validated or ratified. If it was not a legal and oper-

ative assignment when it was recorded at Washing-

ton on October 28. 1886, then it could never.be sub-

sequently made a legal and operative assignment. As

an assignment the instrument was simply and incur-

ably lifeless and void. A subsequent valid assign-

ment might have been made and recorded, arid in the
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absence of intervening rights of third parties might
have been made to take effect upon the date of the
prior void instrument. But that'would not have been
the revivification of the dead instrument itself.

The statute provides tiiat an assignment of a patent
shall be in writing and shall be void as against sub-

sequent purchasers witiioiit notice, unless recorded in

the Patent Office (Rev. St., 4898).

An instrument purporting to be a conveyance of

real property by an attorney in fact, is inoperative

and void if not executed in the name of the princi-

pal.

Cal. Civil Code, Sec. 1095.

Fisher vs. Salmon, 1 Cal., 413.

Echols vs. Cheney, 2S Cal., 157.

Morrison vs. Bowman, 29 Cal., 337.

Johnson Co. vs. Union Co., 59 Fed Rep., 20.

The case last above cited was reversed in the Cir-

cuit Court of Appeals (61 Fed. Rep., 940), the latter

Court holding, in view of the circumstances of the
case, that the attempted assignment conferred a

license. Even though the attempted assignment Avas

void as such, yet it might operate as a license, the

Court held, because a license was not required to be in

writing. The Court, however, did not hold that the

defectively executed instrument could be valid as on
assignment, but intimated the contrary (last half p.

944). (Besides this, it has often been decided that an

action at law cannot be maintained by a licensee in

his own name against an infringer of a patent, so that

the question as to whether the void assignment could
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or could not be construed to be a license does not

arise in this case. See authorities hereinafter cited

where this point is again made in this Brief. We also

call attention to the fact that the power of attorney

given by Lille to Pare does not authorize him to col-

lect damages at all for any infringements of the

patent, either by suit or otherwise).

" It is a rule of conveyancing long established, that

" deeds executed b}^ an attorney or agent must be ex-

'* ecuted in the name of the constituent."

Love vs. Sierra Nevada Co., 32 Cal., 652.

1 Am. & Eng. Ency. of Law, 386.

If not so executed it will be void.

Story on Agency, Sec. 148.

Tlie same is true of assignments of patents.

Macliesney vs. Brown, 2^ Fed. Rep., 145.

The attempted assignment having been absolutely

void upon its face, as an assigiiment, it was totally in-

admissible for the purpose for which it was offered,

i. e., to show title in the plaintiff. Being void ab

initio it could not be ratified.

1 Am. &Eng. Ency. of Law, 430.

" An act which was absolutely void at the time it

'' was done cannot be ratified."

Mechem on Agency, Sec. 114.

"The ratification of a void act onlv confirms it in

" its invalidity."

Story oil Agency, Sec. 240.
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A void deed cannot be confirmed.

Barr vs. Schroeder, 32 Cal.» 616.

A void deed does not even give color of title.

Bernal vs. Olemi, 33 Cal., 676.

An instrument which exhibits its own invalidity

on its face cannot be tlie basis of an action.

Welton vs. Palmer, 39 Cal., 456.

The alleged assignment, even if it had been prop-

erly executed, was voidable until its prices, clauses

and conditions were agreed on and approved b}' Lille

(Recoid, p. 30). But not having been properly ex-

ecuted, it was irremediably void.

If it was possible to validate or ratify the attempted

assignment of 1886, the correspondence which was ad-

mitted in evidence over the objection of defendants'

counsel was not admissible for that purpose. Error

in this regard is assigned in specifications 3, 4, 5,

and 6.

If ratification by Lille r)f the instrument executed

by Aime Pare to his l)rother, the plaintiff, in 1886, so

as to constitute the same an assignment, was to be

sliown, it was absolutelv and indispensably necessary

to first show that Lille had been informed of the nature

of the transaction between Aime Pare and the plaintiff.

Even if the attempted assignment had been properly

executed it would not have been valid until its

" clauses and conditions " were " agreed on and ap-
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" proved " by Lille (see Power of Attorne}^ Record, p.

30). But in any instance where an imperfect instru-

ment can be ratified it must first be shown that the

ratifying party was fully informed as to all the facts;

and it devolves upon the party attempting to prove

ratification to show that the person ratifying was so

informed.

A case very clearly in point is Maze vs. Gordon, 96

Cal. 62. One Hamilton had entered into a broker's

coiitract with the plaintiff, under which the plaintiff

was authorized to secure a purchaser for certain realty

and was to receive a stated commission. The plain-

tiff found a purchaser and made an agreement with

him, but on terms materially different from those au-

thorized in the broker's contract. The action was

brought against Hamilton's administrator to recover

the commissions, the plaintiff averring Hamilton's

ratification of plaintiff's agreement with tho purchaser.

Hamilton's correspondence was in evidence. The

Court said:

" I do not think the evidence shows ratification. It

" is not made to appear that when the letters were

" written to plaintiff, Hamilton was sufficiently aware

" of the terms of the sale to enable him to ratify it.

" The letters show that he knew of a sale, and, since

" he was willing to ratify, one might infer that he

*' must have known of the particular conditions of

*' the sale. But this is not enough. Before ratification

" can he inferred, such knowledge must he shown."

" It is a well settled rule that a principal who rati-

" fies the acts of his agent must be made acquainted
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" with the character of those acts, and unless all the

" circumstances are made known to him the ratification

" is void."

Billings vs. Morrow, 7 Cal. 175.

" The acts of an agent be3^ond his authority are as

'' the acts of a strano;er; and before the principal can
*' be bound he must know what has been done, so that

" he may advisedly exercise his own judgment upon
" the circumstances in the same way as if lie had
" originall}^ made the contract himself."

Davidson vs. Dallas, 8 Cab, 245.

" Ratification, to be effective, must be made with

" full knowledge of all the facts relating to the act

" ratified."

McCracken vs. San Francisco, 16 Cal., 626.

Dean vs. Bassettjyl Cal.. 640.

Puget Sound Co. vs. Krug,m Cal., 243.

No presumption of ratification of an alleged sale

under a power can be indulged, unless knowledge of

the alleged sale, with its attendant circumstances, is

brought home to the grantor of the power.

Du'pont vs. Wertheman, 10 Cal., 368.

Maze vs. Gordon. 96 Cal., 66.

In this case it does not appear that any copy of the

attempted assignment of 1886 was ever sent to Lille.

It does not appear that Lille was ever informed of

the nature or contents of the attempted assignment.

In the letters of Lille and the plaintiff which were
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admitted in evidence, there is not a word tending to

show that the plaintiff ever informed Lille, or that

Lille ever thought that tliere had been, an assignment

or an attempted assignment of the patent. The ut-

most that the correspendence can be held to siiow is

tliat Lille believed the plaintiff to be his licensee.

The letters were admitted without the slightest pre-

liminary proof that the subject-matter to which they

were claimed to refer, to wit, the attempted assign-

ment of 1886 from Aime Pare to the phxintifF, had

ever been brought to the notice of Lille.

The first letter was from the attorney in fact to his

principal, of date September 20, 1886, one month

after the date of the so-called assignment (Record, p.

40). This letter appears to have been tlie first one

written by the attorney in fact after his attempted as-

signment to his brothei", and it evidently contained

no copy of the assignment. Tlie only reference to

the transaction of August 21st contained in the letter

was at the close of the paragraph on page 41 of the

record. The writer says: "I made him (the plain-

" tiff) consent to huy the license, at the price and condi-

'' tions mentioned in your power of attorney.'^ Upon

reference to his power of attorney (Record, p. 30)

Lille would at once see that the " prices and condi-

tions " were therein mentioned only with regard to

licenses, and that the " prices, charges, clauses and

conditions" of a sale of the patent were first to he re-

ferred to himself for approval. No " ratification" of

a license issued by the attorne}^ in fact was necessary,

because the power of attorney specifically detailed

and fixed the '' prices and conditions" of licenses.
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" It is understood that the grantor resei ves the

" right of approving the sales only when the cession

" of patents is concerned, and not for the cession of

" license, which the attorne}^ shall have full power to

" make under the conditions above stipulated

"

(Power of Attorney, Record, p 31).

Lille evidentl}' supposed, as his subsequent cor-

respondence and conduct clearly show, that the plain-

tiff had become his licensee. Certainly nothing was

stated or suggested in this letter in response to which

Lille would suppose himself to be " ratifying " a com-

plete sale of his patent.

The second letter was from Lille to tlie plaintiff,

of date December 28, 1886, and was in response to a

previous letter from the plaintiff dated December

9th, ivhich latter letter was not produced at the trial

(Record, p. 42). What the contents of plaintiff's

letter of December 9th may have been, we, of course,

do not know; there is no explanation of the failure

to produce it; but under the familiar legal presump-

tion that suppressed evidence would have been ad-

verse to the party having it in his possession if it

had been produced, it is quite certain that it did not

inform Lille that he had sold his patent, nor give

him any reason to suppose that he was b}' his answer

ratifying a sale of the patent. Mr. Lille, in this let-

ter of December 28th, shows what he supposed his re-

lations to the plaintiff to be. "You are the only one,"

he says, " who has the right to exploiter my system in

" the United States" (Record, p. 43). The correspond-

ing English word is the verb " exploit "—"to make
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complete nse^of," "to work up," ''to bring into play"

(Centur}^ Dictionary—Exploit). This is the exact

meanin*;- of the French exploiter, in this connection,

as given in the lexicons, viz.: "to carry on," "to work."

The third letter, chronologicall}^ was from the

plaintiff to Lille, of date April 23, 1887 (Record, p.

51). There is not a symptom of any reference to the

so-called assignment in this letter. For the purpose

of showing or tending to show ratification by Lille of

the attempted assignment of his patent the letter is

as irrelevant as if it had emianated from the man in

the moon.

The fourth letter, chronologically, was from Lille

to the plaintiff, of date October 21, 1888, "reaffirming"

the statements of a letter written on the 6th of the

previous month, which latter letter was not produced

(Record, p. 45). This letter of October 21, 1888, was

written two years after the date of the so-called as-

signment to plaintiff, and it certainly contains no

word even having a tendency to show that the writer

had ratified, or was attempting to ratify, a sale of his

patent, or a void assignment of his patent. On the

contrary, in the copy of the Graf letter which it con-

tains, Mr. Lille explicitly describes the plaintiff as

" Mr. Pare, my licensee in United States, for the devel-

" opment of my system of presses" (Record, bottom

of p. 46). Again, nearer the close of the letter

(Record, p. 47) he mentions the plaintiff as " my
" licensee," in connection with the then pending suit

against Toulouse & Delorieux. Of the last mentioned

suit Lille had evidently been notified, as he proposes
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to "appeal from the judgment" if necessary. (Of

that suit it will hereafter be noticed that the defend-

ants pleaded specially, among- other things, that the

plaintiff, A. S. Pare, had no right to maintain the

action as "all o^Ynprship of said alleged patent and

" invention, with implied power of revocation," was

still in Lille (Record, p. 78). The suit was dismissed,

as Mr. Boone testifies, owing to a "complication of

"title." The "complication" seems to hove been

presented in the plea of respondents that Lille was

the owner of the patent, and that, therefore, A. S.

Pare could not sue.)

The fifth letter was from Lille to Pare Brothers, of

date October 31, 1888 (Record, p. 53/ This letter

contains no word which has any tendenc}^ to prove

ratification by Lille of the attempted assignment of

his patent. It was entirely inadmissible for the pur-

pose for which it was offered. It does, however, show

that at the time it was written (October, 1888) Lille

still believed himself to be the owner of the patent,

and still believed that the plaintiff was merely his

licensee. Near the close of the letter he says, ''If you

" wish to give up the license I will take it back. You
" have only to renounce by a simple letter and pay-

" ing wdiat is due to me."

The sixth letter, from the plaintiff to Lille, of date

December 20, 1888, was equally inadmissible to show

ratification of the so-called assignment. It, however,

does show that Lille was still the owner of the patent,

as the writer tells Lille of a proposed stock company

" to buy out your patent right " (Record, p. 57, (ourtli
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paragraph); awd at, the close of the letter the writer

says: " As soon as the Court will have finally decided

" the validity of your patent I will pay the royalty

" upon all the machines sold by me " (Record, p. 59).

The seventh and last letter, from Lille to plaintiff,

of date February 2, 1889, was equally inadmissible

with the others and has no relevancy of any kind to

the case, unless it be in the winter's references to the

patent as his own propert}^ (Record, p. 60).

These letters were all permitted to go to the jury.

The Court in admitting them said: "1 think these

" letters should be admitted in evidence. / admit

" them in considerable doubt. The letters will be ad-

" mitted in evidence as showing an assignment." The

question whether Lille intended by these letters to

ratify the so-called assignment was thus taken from

the jury; they were admitied as showing an assign-

ment, and, under the subsequent instructions of the

Court (Record, p. 92), as constituting with the so-

called assignment a complete conveyance of the patent.

We submit that no Court, after taking the so-called

assignment and the said correspondence and reading

them altogether, can fairly hold as a matter of law

that they constitute a conveyance in writing of that

patent from Lille to A. S. Pare, and that the Circuit

Court erred in so doing.

The rulings of the Court to which the 10th, 11th,

and 12th exceptions were taken were eri'oneous. The

correspondence between Lille and the plaintiff had

been admitted in evidence to show ratification by
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Lille of the attempted assignment. This was stated

to be the object of the testimony concerning the com-

munications between Lille and the plaintiff by plain-

tiff's counsel (Record, top of p. 39) and by the Court

(Record, p. 51). Even if there could have been such

ratification, the one tiling absolutely essential to be

shown was that Lille was fully informed as to the na-

ture of the so-called assignment which he was said to

have ratified by his letters. The letters having been

admitted in evidence and having been read to the

jury, if the}' had any relevancy it was the defendants'

right to show that when the}' were written by Lille

he had not been informed of the nature of the alleged

assignment, and that he therefore could not have in-

tended to ratify by these letters the attempted assign-

ment. The plaintiff had testified (Record, p. 39): "I
" kept Mr. Lille acquainted with all 1 was doing."

Plaintiff's counsel then asked: "State what commu-
" nication you had with Mr. Lille; what measui^es

" you took to inform him of the transaction.''' The
'* transaction " referred to was the so-called assign-

ment. This testimony went to the juiy, and if it re-

mained uncontradicted they might infer that Lille

had been informed of the transaction. But in a

former action in the State Court this plaintiff had

testified that no copy of the so-called assignment of

1886 (Exhibit B in the State Court case) had ever, to

his knowledge, been sent to Lille. Counsel for de-

fendants therefore asked the witness about his testi-

mony in the State Court case, for the purpose of con-

tradicting his previous statements, and for the pur-
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pose of showing b}^ the plaintiff that as a matter

of fact Lille had never been informed of the nature

of the so-called assi2;nment befoi-e he wrote the letters

which had been introduced to show^ ratification. The

Court sustained tlie objection of plaintiff's counsel to

these questions (Record, pp. 63—64).

True, tliere is not one solitary' word in tlie letters

which makes them relevant as tendin*z; to sliow ratifi-

cation of a sale; they would not, with tbe so-called

assignment, but in the absence of knowledge thereof

on Lille's part, support a finding of title in the plain-

tiff in any Court in Christendom; but inasmuch as

they had been offered as showing ratification of the

sale, and had been admitted as showing the ratifica-

tion, it became the defendants' right to show that

Lille had never been informed of the attempted sale,

and therefore could not have written the letters with

the intention of ratifying or confirming it.

The Court erred in admitting oral testimony to con-

tradict the record of the Court in Pare vs. Toulouse &
Delorieux, which record appears in the Transcript at

pages 66 to 83, As that record shows, A. S. Pare, the

plaintiff here, was the sole complainant. The ques-

tion of title W'as raised by respondents' special plea

number four (Record, p. 78). Judge Sawyer made a

decree dismissing the suit (Record, pp>. 82-83). The

"complication of title" thus presented was. as Mr.

Boone says, the reason for dismissing the suit

(Record, p. 88). In other words, the suit was dis-

missed because the complainant had no title upon
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which to maintain it. Yet, in this case the plaintiff

was permitted to testify over defendants' objection

that the question of title had not been presented nor

passed upon in the former suit (Record, pp. 87-88).

The Court erred in refusinij; to permit the defend-

ants to show that Messrs. Toulouse & Delorieux had

become tlie owners of the letters patent sued upon

and of all accrued rights of action on account of any

infringement of said letters patent before the com-

mencement of the action (Record, p. 89).

OnJul3^28, 1891, ten days before the declaration

in this action was filed, Lille made a full and com-

plete and leiral conveyance to Toulouse & Delorieux

of the letters patent sued upon and all rights under

the patent, including all rights of action which had

accrued on account of an}' infringement of the patent.

This instrument was duly recorded and was the first

and only duly executed and recorded assignment of

the patent which was ever made. This assignment

Lille had a perfect right to make. He had never

made any previous assignment of the patent. His

correspondence clearly shows that he at all times con-

sidered himself the owner of the patent until the

assignment to Toulouse & Delorieux in July, 1891.

If the so called assignment of 1886 from Aime Pare

to the plaintiff be construed to be a license and to

have conferred some rights upon the plaintiff as

Lille's licensee, yet it did not in any manner assign

nor purport to assign any cause of action for infringe-

ment of the patent, nor any right to collect damages
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for alleged infringements. And if it was a license,

Lille liad a right to revoke it. He had pi"ovided in

his power of attorney to Ainie Pare for the royalties

to be paid by licensees, their amount and the manner

of their payment, so explicitly that the attorney in

fact had all the conditions stated in the power of at-

toriiey itself and was not required to submit licenses

to Lille for approval (Kecord, p. 31). But during

five years from August, 1880, to July. 1891, the

licensee (if the plaintiff were a licensee) never sent

Lille a dollar and never paid him any royalty what-

ever (Record, pp. 48-49), although he had collected

damages from alleged infringers by threatening letters

written by his attorney in the name of Lille (Record,

pp. 50 and 62), and had himself made some 50 to 80

machines under the Lille patent (Record, p. 47). If,

then, the instrument of 188() was a license, Lille had

the right in 1891 to revoke it and to convey to

Toulouse & Delorieux the patent and all accrued

rights of every nature under the patent.

Messrs. Toulouse & Delorieux had an incontestable

right to buy the patent. The only instrument re-

corded in the patent office, of which they werebound

to take notice, was the invalid attempted assignment

of 1886, void upon its face. If that instrument was

sufficient to charge them with notice that the plain-

tiff asserted rights of some kind under the patent,

then upon subsequent inquiry they ascertained that

Lille had never been informed of the attempted sale,

had never attempted to ratify it and had always con-

sidered himself to be still the owner of the patent.



35

They had a perfect riglit to step into Lille's shoes,

and to own, as he had owned, the patent, all royalties

due from licensees and all causes of action for past

infrin<:;ements. If the instrument of 1886 amounted

to a license, it did not pass an}' of these rights, and

Lille still had them to sell if he wished to, when he

conveyed them to Toulouse & Delorieux.

In the course of the charge the Court instructed the

jury that if they found the letters which had been in-

troduced as Lille's to be genuine, then those letters,

together with the purported conveyance of 1886, con-

stituted a conveyance to the plaintiff of the patent in

suit (Record, pp. 91-92. Specification 18, p. 108).

Tins portion of the charge, while correct \n so far

as it instructed the jury that the attempted assign-

ment of 1886 was inoperative while standing by itself

and conveyed no title, was otherwise fatally errone-

ous, because:

(1.) Tlie attempted assignment, void ab initio,

could not be ratified.

(2.) Lille had never been informed of the nature

or contents of the attempted assignment when the

letters were written by him.

(3.) The record contains no word of evidence even

tendine; to show that the letters were written for the

purpose or with the intent to ratif3\ The letters show

upon their face, without any conflict whatever, that they

were not written for the purpose of ratifying a sale.

There was, therefore, no evidence at all to sustain the

instruction.
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(4.) The instruction took from tlie jury the ques-

tion of fact whetlier Lille intended by his letters to

ratify the attempted assignment.

(1). Upon the point tliat an alleged assignment,

void ab initio, cannot be ratified, authorities have al-

ready been cited. The only wa}' an operative assign-

ment could be made was for Lille to execute it him-

self, or for his attorney in fact to execute it in Lille's

name. This would have been a complete instrument

in itself without any regard to the former invalid

one. But they could not validate the invalid one.

(2). The letters of Lille were by the instruction

held to operate as a ratification of the attempted as-

signment, without proof that Lille had ever been in-

formed of the attempted assignment.

We have heretofore shown by numerous authorities

that in the case of a contract susceptible of ratifica-

tion there cannot be ratification until the ratifying

party has been informed of all the facts. Li this case

the Court refused to permit the defendants to show

affirmatively by the plaintiff that Lille did not have

such information (Record, pp. 63-65), and then with-

out any attempt having been made to show that Lille

ever did have such information, the Court instructed

the jury that the letters, which contained no mention

of the alleged sale, ratified it. There was no evidence

at all to sustain a finding of ratification by the jury, or

to sustain the instruction of the Court that there was

ratification.

(3). The evidence shows without conflict that there

was no actual or intended ratification of a sale by

Lille.
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(a). No copy of the alleged assignment was ever
sent to Lille, and he was never informed of its nature
or contents.

(b). In the correspondence in evidence, whenever
the relation of Lille and the plaintiff is referred to it
is invariably the relation of owner and licensee. The
continuing title of Lille and his control over the
patent as its owner are indisputably fixed by the
very correspondence which was admitted to show rat-
ification of a sale.

(c). The assignment from Lille to Toulouse &
Delorieux, which defendants sought to introduce in
evidence (Record, p. 89). would have shown that in
July, 1891, Lille still considered himself the owner of
the patent. If he had sold the patent to plaintiff in
1886, he certainly would not have sold it a-ain to
Toulouse & Delorieux in 1891.

There was no evidence in the case which could or
did furnish a f.nmdation for the instruction to the
jury that the letters of Lille, with the purported con-
veyance of 1886, constituted a conveyance of the
patent.

(4). The instruction, if otherwise proper, entirely
took away from the jury the question of fact whether
Lille, by his letters, intended to ratify a sale of his
patent. Under the power of attorney, the attorney
in fact might issue a license or might sell the patent.
The conditions of a license were prescribed by the'
power of attorney itself, and no express concurrence by
Lille was necessary. The conditions of a sale, how-
ever, were required to be referred to Lille for approval
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license or a negotiated sale. Correspondence did in

this case follow the execution of the instrument of

1886 by the attorney in fact. But that instrument

was not in any manner referred to Lille for approval.

If Lille's letters were admissible at all, it was for the

jury to say what their writer intended and not for

the Court to say, as a conclusion of law, that the

writer meant to confirm an attempted sale of his

patent. Even if the so-called assignment had been

properly executed and had been sent to Lille for ap-

proval, it would still have been voidable until ap-

proved by iiim, and whether he approved it or dis-

approved it would have been a question of fact for

the jury.

The plaintiff was not at the time of the com-

mencement of the action and never was and is not

now the owner of the patent sued upon. Under his

amended declaration as such owner of the patent he

cannot maintain the action. If he acquired an}^

rights at all under the so-called assignment of 1886,

by virtue of which he now claims ownership, they

were the rights of a licensee merely. This is very

clearly shown in Union Sivitch Co. vs. Johnson, 59

Fed. Rep., 21. In that case an attorn e\^ in fact had

authority to negotiate a sale of a patent, but not

without the concurrence of his principal. The attorney

in fact attempted to sell in his own name and without

the concurrence of his principal. The attempted as-
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signaient was held to be void. On appeal, however,

it was held (61 Fed. Rep., 944) that while the trans-

action could not be sustained as a sale of the patent,

yet the circumstances showed that some rights had

been acquired under the attempted assignmeut and

had been i-ecognized by the owner of the patent, and

tliese rights were determined by the Court to be those

of a licansee. But the Court held that as licensees the

holders of the attempted assignment could not main-

tain a cross bill.

U ill liiis case the same effecc should be given to the

purported assignment of 1886 the plaintiff would be

in no better position, for he could not, as a licensee,

maintain the action.

A licensee cannot sue in his own name to recover

damages in actions at law for infringement of a

patent.

Birdsell vs. Shaliol, 112 U. S.. 486.

Waterman vs. Mackenzie, 138 U. S., 265.

And if the attempted assignment amounted to a

license it was revocable at any time, because it con-

tained the express provision that its existence de-

pended upon the performance of the terms and con-

ditions contained in it, and upon the payment of the

sums of money provided for in it (Record, p. 35);

and although the plaintiff had sold numerous ma-

chines and bad collected damages belonging to Lille,

be had never sent Lille a dollar (Record, pp. 48, 49,

50).
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But whatever the plaintiff and his brother, the at-

torney in fact, may have secretly intended to accom-

plish by the instrument of August, 1886, they never

in any manner gave Lille to understand that they

considered it a conveyance of the patent, and Lille

never in any manner indicated that he thought that

his patent had been sold. Either there was a con-

cocted fraud against Lille in the execution of that in-

strument of 1886, or else the plaintiff never consid-

ered it to be a conveyance of the patent until his

amended declaration was filed in this case.

In the original declaration the plaintiff recognized

Lille's title by making him a party and by alleging

his joint ownership (Record, p. 3) Even during the

last trial the plaintiff, when asked what relation he

sustained to Lille, said: " I have a license from my
brother " (Record, p. 29).

When the instrument of 1886 was executed it was

not referred to Lille for approval, as an assignment

was required to be by the power of attorney (Record,

p. 30), but it contained the terms of payment of royal-

ties (Record, p. 35) which the power oi attorney pre-

scribed for licenses (Record, p. 30).

The correspondence indisputably shows that Lille

was at all times treated as the owner of the patent.

The plaintiff sa3's that he and Lille together estab-

lished a royalty after the first suit (Record, p. 48).

The plaintiff instructed his attorney to demand

damages for infringements in the name of Lille

(Record, pp. 61-62).

The plaintiff, in March, 1889, consented to the dis-
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missal of his suit against Toulouse & Delorieux, be-

cause he could not maintain it in his own name
(Record, pp. 83, 88).

In February, 1889, as the defendants offered to

prove, the plaintiff verified a complaint in this Court

in which it was alleged that Lille was the owner of the

patent (Record, p. 65).

In a suit against Toulouse & Delorieux commenced
in the name of Lille and Pare, by the decree entered

in July, 1890, Lille was declared to be " the sole and
" exclusive owner and holder of the letters patent"

(Record, p. 85).

And finally, in June, 1891, two weeks before this

action was commenced, the owner of the patent sold

and assigned it, as defendants offered to prove, to-

gether with all causes of action for infringements, to

Messrs. Toulouse & Delorieux (Record, p. 89), and the

latter were the only persons in the world who then

had the right to bring an action at law for damages

on account of an infringement of the patent.

If the so-called assignment of 1886 was intended by

the attorney in fact to be a conveyance of the patent*

it was void because not properly executed, if not void

by reason of defective execution, it was invalid under

the terms of the power of attorney, because never sub-

mitted to Lille for approval and never ratified by him.

If it was intended to be or was a license, then the

plaintiff had no right to commence and could not

maintain the action.
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For the error^specified, and especially because the

plaintiff had no right whatever to sue anybod}^ for

damages for infringement of the patent, we ask that

the judgment be reversed.

Respectfully submitted.

M. A. WHEATON,
I. M. KALLOCH,
F. J. KIERCE,

Attorneys for Plaintiffs in Error.


